
 

England/Wales consultation on proposed changes to the Mental 

Capacity Act 2005 Code of Practice and implementation of the Liberty 

Protection Safeguards 

 

About You 
 

Are you responding as an individual or an organisation?  

 

 

An organisation 

 

What is your profession?  

 

 

Charity or third sector 

 

Where does your organisation operate?  

 

 

England and Wales 

 

How would you describe the work of your organisation? Please limit your answer to approximately 

100 words 

 

 

Every day, NYAS independent mental health advocates offer mental health advocacy to young people 

and vulnerable adults who are being cared for under the Mental Health Act in in-patient settings 

across England and Wales. NYAS independent mental health advocates use non-instructed advocacy 

to uphold the person’s rights. 

 

 

Do you use or interact with the MCA or Deprivation of Liberty Safeguards in your role? 

 

 

Yes 

 

 

Are you responding as an individual or an organisation?  



 

 

 

An organisation 

 

Name of your organisation (optional) 

 

 

NYAS (National Youth Advocacy Service) 

 

 

Section 1: Proposed updates to the existing chapters in the Code 

 

1. The Code states that applications to consider deprivation of liberty cases, only, should 

not generally be made to the Court.  

To what extent do you agree or disagree with the following statement?  

‘Responsible Bodies should not be routinely making applications to the Court, once LPS is 

implemented’ 
 

 

Strongly agree 

 

2. How clear is the guidance in the Code at explaining the interaction between the LPS and 

other relevant legislation and planning for 16 and 17 year olds? 

 

 

Somewhat clear 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

The revised Code does well to highlight the prominent body of case law explaining the interaction 

between the Mental Capacity Act and the concept of Gillick competence post-16. In addition, the 

explanation in paragraph 6.40 of the Code that decision-making in relation to 16 and 17-year-olds 

who lack capacity can be either undertaken by reference to the Act or by reference to the Children 

Act 1989.  

 

In paragraph 21.3, the statutory requirement to give due regard to the United Nations Convention on 

the Rights of the Child in Wales should be explained more clearly. Elements to expand upon are that: 

• due regard to the UNCRC is statutory under the Rights of the Child and Young Persons (Wales) 

Measure 2011; 

• Welsh Ministers must have due regard to the rights within the UNCRC when making 

decisions, policies and laws; and 



 

• these duties do not give all children the right to seek direct recourse in the courts if their 

individual rights are violated by those delivering services to them. 

 

Paragraph 21.50 says that the young person’s wishes and feelings should be considered both within 
the LPS process and the care planning process, and that if the young person has an advocate 

representing and supporting them who is trained as an LPS IMCA, they can also represent and support 

them in the LPS process. Yet despite the importance of advocacy in the LPS, the interaction between 

the LPS and important advocacy legislation is not cited. Such legislation includes the Adoption and 

Children Act 2002, which places a duty on local authorities to assist looked-after children who want to 

make a complaint. 

 

 

3. Anyone, including the person, can challenge the proposed or authorised arrangements at 

any stage of the LPS process (including via the Court of Protection and via the Responsible 

Body). This is an important safeguard in the LPS process. 

How clear is the guidance in Chapter 24 at explaining how challenges relating to the LPS 

can be made, including deciding when to make an application to the Court? 

 

 

Very clear 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

NYAS believes guidance in Chapter 24 is clear in explaining how challenges relating to the LPS can be 

made and laying out the safeguard that anyone can challenge the proposed or authorised 

arrangements at any stage of the LPS process. Guidance also does well to clarify that authorising 

arrangements will no longer be the role of the Court of Protection, except in rare circumstances. 

 

It is welcome that paragraphs 34 and 35 of Chapter 24 specify that if the person or their Appropriate 

Person is bringing an application under section 21ZA where it is used prior to a decision being made 

about an LPS authorisation, they are entitled to non-means tested legal aid. Free access to court is 

critical in upholding the rights of people under deprivation of liberty orders.  

 

The availability of non-means tested legal aid must be specified just as clearly in all subsequent 

training documents and local authority guidance for practitioners. 

 

 

Section 2: Questions about updates to the existing guidance in the MCA Code  

 

4. Are the principles of the MCA fully explained in the revised Code? 

 

 

No 



 

If you responded No, please specify the relevant paragraph and what you think it should 

say. Please limit your answer to approximately 250 words. 

 

NYAS welcomes that the draft Code of Practice has combined the MCA and LPS together. This 

communicates that the Liberty Protection Safeguards are founded upon the MCA and that a concrete 

understanding of best interests by practitioners becomes an implicit requirement when interacting 

with the LPS. 

 

However, as the main MCA Code will be applied in more numerous circumstances than the LPS, the 

production of an overarching Code of Practice will only work if people really understand the MCA. To 

that end:  

 

• Chapter 23: To fully explain MCA principles, Chapter 23 of the revised Code should include 

greater detail of when it is reasonable to consider when a relevant person may lack capacity. 

Before the means of protection for people who lack capacity are addressed, detail should be 

added in Chapter 23 of the revised Code from page 441.  

 

 

5. Do any of the updates to the existing guidance in the Code, as listed in Section 1 and 

Section 2 of the consultation document, require further expansion or revision? 

 

 

No 

If you responded Yes, please specify the relevant paragraph and what you think it should 

say. Please limit your answer to approximately 250 words. 

 

 

6. Have there been any significant developments in case law or practice which the revised 

Code does not address but which you feel it needs to? 

 

 

No 

If you responded Yes, please specify the relevant paragraph and what you think needs to 

be added. Please limit your answer to approximately 250 words. 

 

 

7. Do you have any other comments on the proposed updates to the existing Code 

guidance? 

 

 

Yes 



 

If you responded Yes, please specify the paragraph which your comments relate to, and 

your views on this. Please limit your answer to approximately 500 words 

 

NYAS welcomes the existing Code Guidance’s recognition of more serious categories of intervention 

such as covert treatment in section 5(1). The recognition that covert treatment can be provided 

without intentional deception in the draft Code should successfully resolve a legal grey area. 

 

 

Section 3: The new chapters which contain LPS guidance in the Code 

 

8. How clear is the guidance in chapter 12 at explaining the meaning of a deprivation of 

liberty for practitioners? 

 

 

Somewhat clear 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

NYAS is satisfied that the freedom to leave is clearly defined as “the ability to leave permanently, for 

example in order to live where, and with whom, they choose” on page 252.  

 

The three components of a deprivation of liberty are also clear in paragraph 12.1. It is helpful that the 

difference between confinement and restriction upon liberty as “merely one of degree or intensity, 

and not one of substance or nature” from prominent case law Guzzardi v Italy (1980) 3 EHRR 333 is 

made clear.  

 

Paragraphs 21 to 38 clearly highlight the interaction between supervision and control and the 

different degrees to which both can intersect, resulting in a deprivation of liberty. This is the correct 

emphasis, given the tendency in case law for supervision and control to be viewed as 

interchangeable. This is consistent with the view expressed by NYAS’ Chair of Trustees and former 

High Court Judge Sir Mark Hedley, in A Local Authority v AB [2020] EWCOP 39:  

 

“supervision and control should be viewed as separate requirements in considering [the acid] 

test and the word ‘continuous’ applied to both.” 

 

NYAS is disappointed that the decision has not been taken, as requested by the Law Commission, for 

advance consent to be a statutory requirement. Nonetheless, the views expressed in paragraph 12.68 

that advance consent already applies in existing law and in paragraph 12.63 that a person holds 

unlimited potential to give advance consent to prevent a confinement are clear within guidance. 

NYAS therefore recommends that non-instructed advocacy be made clear within guidance in relation 

to advance consent.  

 

 

9. Do you think the timeframes set out in the Code are: 



 

 

 

About right 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

Three weeks for an LPS authorisation to be completed within does represent a long time in a person’s 
life. A period of 21-days to respond within, however, does provide the appropriate professionals with 

time to make sure that everything is put in place in line with a person’s best interests.  
 

Timeframes in the Code need to be clearly laid out. Guidance should repeat in paragraph 13.26 that 

the 21-day period for an LPS authorisation means completing the LPS process in 21 calendar days, as 

is specified in 15.73.  

 

The role of the Independent Mental Capacity Advocate is critical in making sure a person’s ECHR 
rights are upheld by holding a Responsible Body accountable in making an authorisation decision in 

21 calendar days. As specified in the Code, a person must not be left in potentially unlawful and/or 

unsafe arrangements. Instances wherein the 21-day point is exceeded by the Responsible Body 

illuminates the necessity for both an IMCA and an Appropriate Person to be informed.  

 

Paragraph 15.6 specifies that “the role of the Appropriate Person is to support the person’s active 
involvement in the Liberty Protection Safeguards (LPS) process and represent the person, and their 

wishes and feelings, to ensure that their human rights are protected”. Independent Mental Capacity 

Advocates undergo human rights training, so it is critical that a person has a non-professional and an 

entirely independent professional speaking up for their rights. 

 

 

10. How clear is the guidance in chapter 13 at explaining the interface between the LPS and 

other health and care assessments and planning? 

 

 

Somewhat clear 

Please explain your answer if you wish (300 words). 

 

It is clear in Chapter 13 that there will be cases, once the LPS process is triggered, that would be more 

appropriately dealt with under a different legal framework, such as the Mental Health Act 1983. A 

proposed addition to paragraph 13.24 would be to specify the timeframe within which the person’s 
case should be redirected e.g., within a period of 48 hours. “As quickly as possible” may be 
misunderstood if not clarified. 

 

In paragraph 13.24, the guidance does well to demonstrate policy interface between the LPS, the Care 

Act 2014, and the Social Services and Well-Being (Wales) Act 2014. How to make guidance on this 

interface clearer would be to expand upon the sentences:  

 



 

“The Responsible Body should record decisions about appointing, or not appointing, an Appropriate 

Person or IMCA in the person’s records. It should also monitor the suitability of the Appropriate 

Person or IMCA during the whole LPS process, including after authorisation”.  

 

If a case has both an Appropriate Person and an IMCA, the suitability of both should be monitored 

and this should be made clear within guidance. In addition, monitoring and recording should include:  

 

• how the Appropriate Person and/or IMCA upheld the person’s best interests; 

• how the person was informed and made more aware of their rights and entitlements; 

• how many hours an IMCA spent on a case; and 

• whether the appointed IMCA was independent of the local authority (i.e., appointed from an 

external organisation). 

 

 

11. Is the guidance in chapter 13 on the authorisation, reviews and renewals processes 

clear? 

 

 

Neither clear nor unclear 

Please explain your answer if you wish (300 words) 

 

Authorisations 

 

Paragraph 13.11: “This should include ensuring information that explains when a deprivation of 

liberty may be occurring and how to report it to the Responsible Body is published and accessible”. 
The content in this sentence needs to be clarified. Currently it is not clear that it is the Responsible 

Body’s duty to publish information on what could be defined as and where to report a deprivation of 

liberty. 

 

Paragraph 13.12: “prepare for authorisations in advance” is ambiguous. An acceptable period should 

be specified.  

 

13.38: It is not clear why both an Appropriate Person and/or an IMCA cannot both support the 

person.  

 

13.44: What “an applied understanding” means here is not clear.  

 

13.62: The individual acting on behalf of the Responsible Body and the individual who caried out the 

pre-authorisation should never be the same person, as this increases the possibility of actual or 

perceived bias or conflict of interest. This paragraph of the guidance must be changed. 

 

Reviews 

 

13.95: NYAS believes both an IMCA and an Appropriate Person must be present to reduce the 

possibility of conflict of interests arising. 

 



 

Post-13.103: How the roles of AMCPs and Independent Mental Capacity Advocates should interact 

could be clearer in this section. 

 

 

12. Do you agree that the care home manager role should not be implemented? 

 

 

Yes, I agree that it should not be implemented 

 

13. How clear is the guidance in chapter 16 at explaining the use of previous and equivalent 

assessments for the purposes of the LPS? 

 

 

Very clear 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

The clarity of the lists provided in paragraphs 16.40 and 16.55 is welcome. NYAS also supports that a 

previous or equivalent assessment cannot be used for a necessary and proportionate assessment and 

determination. 

 

 

14. Do you have any suggestions for how the model, as set out in chapter 18 of the Code, 

could be improved? 

 

 

Yes 

If you selected Yes, please provide suggestions for how this model could be improved. 

Please limit your answer to approximately 300 words. 

 

As a specialist role providing enhanced oversight for vulnerable people, the Approved Mental 

Capacity Professional is of vital importance. Given how much influence AMCPs have in authorisation 

assessments, NYAS believes AMCPs should never be employed by the local authority acting as the 

Responsible Body in a case. This would represent a conflict of interest: even if a cared-for person was 

not objecting to the proposed arrangements. 

 

In terms of improving the model for how AMCPs could be organised locally as described in paragraphs 

18.10 to 18.14, please note the following suggestions:  

 

• 18.11: Establishing a team of AMCPs jointly with other Responsible Bodies would reduce the 

possibility of a conflict of interest. NYAS prefers this approach to the former suggestion in this 

paragraph that an AMCP team could be run by the local authority for the area. 



 

•  18.12: To improve this model, Chapter 18 of the Code must be amended to read that it is 

never appropriate to allocate an AMCP to a case referred by the Responsible Body they are 

employed by.  

 

 

15. Do you agree with the position set out in the Code, or do you think Responsible Bodies 

should be notified every time section 4B is relied upon? 

 

 

I disagree with the Code. 

Please explain your answer if you wish (300 words). 

 

NYAS disagrees with the Code and believes decision makers should have to notify the Responsible 

Body each time section 4B is relied upon. If the position set out in the Code was taken, there may be a 

shift from viewing section 4B as a limited power to a standalone power with no checks and balances. 

In such severe cases where life-sustaining treatment or other vital act must be carried out, notifying 

the Responsible Body each time will function as an important safeguard.  

 

In another area of mental capacity law and policy, the inherent jurisdiction of the High Court is used 

to deprive children and young people of their liberty in cases of last resort and was viewed as “a 
temporary solution, developed by the courts in extremis”. However, applications to the High Court to 

use the inherent jurisdiction to place children in unregulated settings have significantly increased: in 

2020/21, 579 applications were made under the inherent jurisdiction in England, representing a 462% 

increase from 2017/18. With respect to section 4B, there is potential that over the years, these 

restrictions may be used more frequently in less-than-exceptional circumstances. At that point, local 

authorities must be made aware of this shift so they can continue to safeguard people deprived of 

their liberty. 

 

As an advocacy provider, it is imperative that when supporting a cared-for person, independent 

advocates would be made aware of instances when section 4B was used. Paragraph 19.28 should 

specify that both IMCAs and the person’s Appropriate Person must be made aware when section 4B is 

relied upon, so they are up to date with the person’s case.  
 

 

16. To what extent will chapter 20 and the Monitoring and Reporting regulations deliver 

effective oversight of the LPS? 

 

 

Somewhat ineffective oversight of the LPS 

Please explain your answer if you wish (300 words). 

 

When monitoring bodies report on the LPS, there must be full transparency. NYAS believes that the 

aims of reporting on the LPS (laid out in 20.1) will not deliver effective transparency.  

 



 

When an authorised arrangement is being carried out in a private dwelling or in a part of a premises 

used as a private dwelling, a monitoring body must seek permission prior to visiting. The Mental 

Capacity (Deprivation of Liberty: Monitoring and Reporting) (England) Regulations 202X says in 

Regulation 7(3) that where a person does not have capacity to consent to meeting the Commissioner:  

 

a) either a donee of a lasting power of attorney granted by the cared-for person, or a deputy 

appointed for the cared-for person by the court, makes a valid decision that such a meeting is 

in the cared-for person’s best interests, or  
b) where there is no donee of a lasting power of attorney or deputy appointed by the court, a 

person engaged in caring for the cared-for person or interested in the cared-for person’s 
welfare decides that such a meeting is in the cared-for person’s best interests. 

 

If a cared-for person does not have capacity to consent to visitation, then an IMCA must be contacted 

to reflect people’s rights and provide adequate safeguards as well as the individuals specified in 

Regulation 7, paragraph 3a and 3b. This should be reflected within legislation to further uphold a 

consent-based approach. 

 

 

Section 4: ‘The LPS regulations’ 
 

17. The purpose of the AMCP regulations is to ensure that there are an adequate number 

of trained AMCPs with the required skills and knowledge to carry out this role. Will the 

AMCP regulations achieve this? 

 

 

Yes 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

NYAS is pleased that the requirements to become an AMCP are thorough to uphold the best interests 

of people deprived of their liberty. We believe the right professionals will be empowered to apply for 

approval to be an AMCP.  

 

 

18. Do the assessments, determinations, and pre-authorisation reviews regulations enable 

the right professionals to carry out assessments and determinations? 

 

 

Yes 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 



 

The draft Regulations do enable the relevant professionals to carry out assessments and make 

determinations. However, it is vital that the role of the IMCA as a professional and the Appropriate 

Person as a non-professional is further elaborated upon within guidance.    

 

 

19. Do the IMCA regulations allow for IMCAs to carry out their full functions effectively 

under the LPS? 

 

 

No 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

 

NYAS does not agree that the amendments to MCA legislation clearly set out the functions of IMCAs 

under the LPS.  

 

We have several recommendations for improvement, which are detailed below.  

 

1. Page 1: “The amendments ensure that the persons appointed as Independent Mental 
Capacity Advocates (“IMCAs”) in the new Liberty Protection Safeguards system will be subject 
to the same appointment requirements as IMCAS are currently”.  

 

The term “currently” may be misinterpreted in this sentence depending on the time at which it is 
read. This should be amended for clarity. 

 

2. NYAS agrees with the statutory instrument’s extension of the IMCA’s role to support an 
Appropriate Person (a person within paragraph 42(5) of Schedule AA1 to the Act). Yet in 

instances where an Appropriate Person may have their own personal priorities outside of the 

best interests of the cared-for person, there is no clarity in the guidance for what an IMCA is 

meant to do. This should be added as a function of the IMCA under the LPS in section 8 of the 

Act. 

 

It also should be clarified who trumps who in final decision-making: the IMCA, or the Appropriate 

Person. NYAS believes the IMCA should trump the Appropriate Person, given the Appropriate Person 

is a voluntary role and most likely has no experience in deprivation of liberty. As a professional who 

understands the rights of people deprived of their liberty and hence enables them to be proactive for 

them under non-instructed advocacy, this must be clarified within legislation. 

 

3. NYAS strongly supports the additional requirement in Welsh legislation on the LPS for the IMCA to 

maintain contact with the Appropriate Person (in addition to the cared-for person) throughout the 

period of the appointment, as both the IMCA and the Responsible Body consider is practical and 

appropriate. We believe this should also be drafted into The Mental Capacity Act 2005 (Independent 

Mental Capacity Advocates) (General) (Amendment) Regulations 202X for England.   

 

 

 



 

Section 5: Putting the Code into practice and implementing the LPS  

 

20. From your perspective, how clear is the LPS guidance in the Code and is there anything 

that you feel is missing? Please reference specific groups of people and chapters in your 

response. (Do not include information in your response that could be used to identify you, 

such as names). 

 

 

Please limit your answer to approximately 1000 words. 

 

 

21. Is there any part of the Code where an existing scenario requires updating or a new 

scenario or best practice example is required altogether to help illustrate the policy? 

 

 

No 

If you responded Yes, please provide examples. Please limit your answer to approximately 

1000 words. 

 

The scenarios provided in the Code are true to life. NYAS has no updates to give on this area. 

 

 

22. Do you agree with the estimated impact of the LPS, as set out in the Assessment? 

 

 

Neither agree nor disagree 

 

Please explain your answer and provide feedback on the Impact Assessment for the LPS, 

including on its assumptions, coverage and conclusions if you wish. Please limit your answer 

to approximately 600 words. 

 

It is helpful that the estimated impact of the LPS, as set out in the Assessment, has been considered by 

UK Government.  

 

Children’s Rights Impact Assessment: Given the great impact the proposed LPS framework will have 

on young people, UK Government should also conduct a children’s rights impact assessment.  

 

A children’s rights impact assessment has been carried out by Welsh Government with respect to the 

four sets of regulations which will apply in Wales. The Rights of the Children and Young Persons (Wales) 

Measure 2011 requires policy in Wales to have due regard to the rights contained within the United 

Nations Convention on the Rights of the Child (UNCRC). 

 



 

To demonstrate that UK Government is serious about upholding children’s rights under the LPS, it 
should go above and beyond its existing statutory responsibilities by drafting a children’s rights impact 
assessment.  

 

Estimated cost of advocacy (9.8): NYAS welcomes that the estimated cost of advocacy services under 

the LPS has been significantly increased. In this respect, UK Government are taking the importance of 

advocacy seriously. 

 

However, we are deeply concerned by the rationale on page 7 of the impact assessment that in only 

66% of cases, the Appropriate Person will be supported by an advocate across England and Wales. That 

only 25% of demand is assumed to be met directly by an advocate, with the remaining 75% supported 

by an Appropriate Person, makes this appear to be a cost-cutting exercise.  

 

NYAS believes that all Appropriate Persons should be entitled to an IMCA, as this would protect the 

rights of a person being deprived of their liberty in cases where their rights are not being upheld by 

their Appropriate Person. 

 

 

23. Will the Workforce and Training Strategy help your organisation prepare for the 

implementation of the LPS? 

 

 

Yes 

Please explain your answer if you wish. Please limit your answer to approximately 300 

words. 

Our response here focuses on the workforce and training strategy for Competency Group E (IMCAs). 

We agree with the view taken in the workforce and training strategy that independent mental capacity 

advocacy is a specialist role.  

 

An implementation date for the LPS should be announced as soon as possible so large advocacy 

organisations such as NYAS can set preparation targets. If UK and Welsh Governments do not set a 

feasible implementation date for the LPS ahead of time, training providers will have to delay in training 

IMCAs, resulting in an inevitable and preventable national shortage of IMCAs once the LPS comes into 

force. 

 

 

24. Does the Training Framework cover the right learning outcomes? 

 

 

Yes 

Please explain your answer if you wish. Please limit your answer to approximately 300 words 

 



 

NYAS welcomes the explicit focus on ’human rights as a basis for the LPS’ and ‘young people’ as two of 

the five subject areas for which learning outcomes have been drafted. We welcome the learning 

outcomes presented for Competency Group E (IMCAs) as presented on pages 31.34.  

 

The framework should make clear how continual quality assessment of staff undertaking all roles within 

the LPS will be assessed. 

  

 

25. Are there further data items needed in the National Minimum Data Set to provide 

effective oversight of the LPS? 

 

 

Yes 

Please limit your answer to approximately 300 words. 

 

NYAS is somewhat disappointed with the set of proposed data items for the LPS National Minimum 

Data Set.  

 

We particularly welcome Question 28: Outcomes for the person in terms of wishes and feelings being 

taken into account of during the LPS process, and hope to see data collection produce proof of the 

positive impact of advocacy.  

 

However, we are very disappointed that UK Government does not plan to collect information on all 

protected characteristics. There will be no way for UK Government to be made aware of adverse 

impact if LPS data items on religion or belief and gender reassignment are not to be recorded as part 

of the LPS National Minimum Data Set. 

 

Refugee or immigration status should also be added as a monitoring point. In addition, an item should 

be added to monitor the reasons why people deprived of their liberty are considered not to have 

mental capacity. Such a breakdown would be helpful for identifying trends and better supporting 

people in specific circumstances.   

 

If the protected characteristic of ‘gender reassignment’ is not recorded, there will be no monitoring of 

whether the social process of transition has an impact on the authorisation of deprivation of liberty 

orders. 

  

 

 

 


