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July 2021 

Introducing National Standards for Unregulated Provision 

NYAS response to Department for Education consultation 

The Department for Education has published a consultation on introducing national 

standards and Ofsted-led registration and inspection for unregulated independent and 

semi-independent provision that accommodates looked after children and care leavers aged 

16 and 17.  The consultation survey aimed at children and young people can be found here. 

The consultation seeks views on:  

• The key indicators of whether a provider is delivering ‘care’ or ‘support’ to inform 

the development of stronger guidance on this as we begin to regulate independent 

and semi-independent provision.  

• How best to define this provision in future and whether ‘supported accommodation 

for older children’ is the best descriptor.  

• What the best provision in this sector looks like and therefore what needs to be 

accounted for in new national standards.  

• A proposed suite of national standards, their impact, and the associated costs.  

• How settings should be regulated by Ofsted. 

 
List of consultation questions 
 

1. To what extent do you believe that each of these indicators is helpful in determining 
whether a provider is delivering ‘care’ or ‘support’? 
 
Please tick one box for each indicator 

 

 Very 
Helpful 
 

Helpful 
 

Neither 
helpful nor 
unhelpful 
 

Unhelpful 
 

Very 
unhelpful 
 

Can young people go 
out of the establishment 
without staff’s 
permission? 

    x 

Do young people have 
full control of their own 
finances? 
 

    x 

Do young people have 
control over what they 
wear and the resources 
to buy clothes?  
 

    x 

https://consult.education.gov.uk/children-in-care-and-permanence/introducing-national-standards-for-unregulated-pro/
https://www.gov.uk/government/consultations/introducing-national-standards-for-unregulated-accommodation
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Are young people in 
charge of meeting all of 
their health needs, 
including such things as 
arranging GP or 
specialist health care 
appointments? Are 
young people in full 
control of their 
medication? 
 

    x 

Do staff have any access 
to any medical records? 

    x 

Can young people 
choose to stay away 
overnight without first 
seeking permission? 
 

    x 

Is there a sanctions 
policy that goes beyond 
house rules and legal 
sanctions that would be 
imposed on any adult? 
 

    x 

If the establishment 
accommodates both 
adults and young 
people, do those under 
18 have any different 
supervision, support, 
facilities or restrictions? 
 

    x 

Are there regularly 
significant periods of 
time when young people 
are on the premises 
with no direct staff 
supervision? 

    x 

Do staff have any 
responsibility for 
aftercare once a young 
person has left? 

    x 

Does the 
establishment’s 
literature promise the 
provision of care or 
relate to specific care 
support provided to all 
residents? 

    x 
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Does the establishment 
provide or commission a 
specialist support 
service, which forms 
part of the main 
function of the 
establishment? 

    x 

 
 
 

2. Please explain your answer 
 
All the proposed indicators listed above are very unhelpful. 
 
The Care Standards Act 2000 provided for the regulation of the social care workforce. Although the 
DfE’s proposed indicators have been fashioned to address the lack of clarity in the sector on what 
the definition of care is as per the Care Standards Act 2000, the problem isn’t that care is 
ambiguously defined.  
 
The real problem is that care will not be provided for a third of 16- and 17-year-olds within the care 
sector; those who currently live in unregulated accommodation. 
 
 

3. Do you agree that the Government should define all of this [independent and semi-
independent] provision as ‘supported accommodation for older children’ in future? [Yes, 
No or Not Sure] 

 
No.  
 

4. Please explain your answer, including any alternative suggestions. 
 
NYAS disagrees with the proposed definition because it suggests a change in the name of a care 
placement which fundamentally denies care to children aged 16 and 17. This type of placement – 
whether referred to as independent/semi-independent provision or as ‘supported accommodation 
for older children’ – should not exist for children in care. 
 
In line with a child’s right to care as per the Children’s Act 1989, any child under the age of 18 should 
be entitled to the same level of care and support to make sure they are safe and supported. It would 
be a mistake to push forwards with creating a two-tier system and it would be a mistake to deny 
care to any child in care.  
 
Our alternative suggestion for the Government would be to focus on full regulation for 
independent/semi-independent provision instead of proposing new definitions for different types of 
residential care. 
 

5. Please provide examples of the types of independent or semi-independent provision that 
exist in the sector. For local authorities responding, this may be types of provision that you 
commission or, for providers, this may be a description of the service you offer. We are 
keen to hear a range of perspectives on this. These may be broad categories of provider 
types or bespoke examples.  

a. What do you call the type of provision(s) that you use/deliver?  
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b. Could you tell us about the provision, including who the provision accommodates, 
and how the needs of those accommodated are met through different forms of 
support?  

c. What are the positive features and characteristics of the provision that you would 
want to retain in future?  

d. What are the negative features and characteristics of the provision that you would 
not want to retain in future?  

 
N/A - NYAS do not provide or commission homes for children and young people. 
 

6. Are there examples of where it would be appropriate to place a looked after child or care 
leaver aged 16 or 17 in a setting that does not deliver any care or support?  

 
No. 
 

7. Please explain your answer  
 
Children are able to leave care at the age of 16 providing they have the right support in place. 
Nonetheless 16- and 17-year olds are still children in legislation. Societal support has rightly moved 
to models that care and support children until they are 18. This includes education and mental 
health services. 
 
It is a statutory responsibility for local authorities to fulfil their corporate parenting responsibilities 
for 16- and 17-year olds in their care. Removing care and support from these children stands in 
direct contravention their corporate parenting duties.  
 
Article 20 of the UN Convention on the Rights of the Child (UNCRC) states that if a child cannot be 
looked after by their immediate family, the government must give them special protection and 
assistance, including making sure the child is provided with alternative care that is continuous. The 
Department for Education’s new proposals for unregulated accommodation breach this right by not 
providing alternative care for 16- and 17-year-olds and only offering them “support”. 
 
Another instance in which local authorities are in breach of their corporate parenting duties is 
through favouring section 7 of the Housing Act 1996 over section 20 of the Children Act 1989. 
 
As the Department for Education will be aware, the ‘Southwark Judgement’ of 2009 and further 
statutory guidance does hold that the Children Act duty – that is, once a child is in the care of a local 
authority, that local authority is obliged to provide them with accommodation and care – takes 
precedent over all other legislation.  
 
It is wrong that thousands of children are placed in unregulated accommodation under Housing Act 
1996 section 7 which provides them a fraction of the care they would be entitled to under section 20 
of the Children Act 1989 as a result of a legal loophole.  
 

8. Are the proposed national standards missing anything that you would expect of any 
provider of independent and/or semi-independent provision?  

 
The Department for Education’s proposed national standards are missing care. 
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Implementing the Children’s Homes (England) Regulations 2015 in unregulated settings would make 
up for the missing care element of the national standards in independent and/or semi-independent 
provision. The nine comprehensive quality standards for children’s homes are:  
 

a) the quality and purpose of care standards 
b) the children’s views, wishes and feelings standard 
c) the education standard 
d) the enjoyment and achievement standard 
e) the health and well-being standard 
f) the positive relationships standard 
g) the protection of children standard 
h) the leadership and management standard 
i) the care planning standard 

 
NYAS would expect of any provider of independent and/or semi-independent provision to care for 
children – for their well-being and development. Best practice identified in several unregulated 
homes who voluntarily subject themselves to Regulation 44 visits proves that regulation can be 
provided alongside respect for children’s growing autonomy.  
 
Under the Care Standards Act 2000, Care Standards Act 2000 (Registration) (England) Regulations 
2010, and the Children’s Home (England) Regulations 2015, an establishment must fulfil 
requirements to become registered. These include producing a children’s guide, complying with 
policies and procedures, and employing a registered manager who is individually registered with 
Ofsted.  
 

9. Are there any elements of the proposed national standards that you think would be 
difficult for providers to implement? If yes, why? 

 
To help unregulated providers become regulated, the government must provide sufficient financial 
resources to corporate parents to meet their statutory duties. NYAS suggest that a central fund 
could be set up to assist with any costs facing care home providers to meet new regulation or 
registration requirements.  
 

10. Which elements of the proposed national standards do you expect would carry the most 
significant costs? Please explain your answer, providing estimates of cost where possible. 

 
Training staff 
 
To move away from the hierarchy within different types of residential care, staff in semi-
independent and independent accommodation must be provided with the same training as those in 
regulated residential homes. Significant investment must be channelled into providing hands-on 
training and qualifications for staff members so they can provide children with love, stability, and 
support the England Care Review have introduced as their three central themes. 
 
The Care Review’s focus on providing love is notably absent in the proposed national standards.  
 

11. How much do you expect the costs of provision to increase by if these national standards 
are introduced? Please explain your answer, providing estimates of cost where possible.  

 
Investment would be required if the Department for Education were to introduce the nine children’s 
homes quality standards to independent and semi-independent provision.  
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We would not only expect investment towards assisting unregulated providers to become regulated 
as clarified in Question 9 but also an increase in staffing cost. 
 

12. What do you think the main advantages would be of a model where Ofsted registers and 
inspect at individual-setting level? 

 
Ofsted registration and inspections at an individual-setting level would guarantee parity between 
different types of accommodation.  
 
Above all, registration and inspections at an individual-setting level would keep young people in this 
type of accommodation safe.  
 

13. What do you think the main disadvantages would be of a model where Ofsted registers 
and inspect at individual-setting level?  

 
There would be no disadvantages to a model where Ofsted registers and inspects at individual-
setting level.  
 

14. What do you think the main advantages would be of a model where Ofsted registers and 
inspects at provider level?  

 
There would be no advantages to a model where Ofsted registers and inspects at provider level. 
Diluting the level of inspection is at odds with the safety of the young people in these settings.    
 

15. What do you think the main disadvantages would be of a model where Ofsted registers 
and inspects at provider level?  

 
Young people in these settings would be greatly disadvantaged by the infrequency of inspections in 
these types of settings. As a result of limited inspections, there would be an increased risk of young 
people being exploited and subject to abuse and neglect. 
 

16. If you think an alternative model would be appropriate, please explain this.  
 
The government must set out rigorous measures to safeguard children in unregulated 
accommodation equivalent to that in registered and regulated children's homes, with the nine 2015 
Quality Standards being expected to be explicitly stated in all contractual procurement 
arrangements for such placements. This model already exists for children’s homes, and NYAS wrote 
to the Education Secretary with the backing of around forty organisations in the sector to make this 
request in March 2020. 
 
Regular monitoring: Regulation 44 visits, when an independent person visits a children’s residential 
home monthly to determine how children and young people’s wellbeing is being promoted, should 
be part of an alternative care model. If Regulation 44 visits do not take place every month, there is 
no official independent safeguard for children and young people in unregulated accommodation. 
 
Staff registration: The Independent Inquiry into Child Sexual Abuse recommended in 2018 that the 
Department for Education introduces arrangements for the registration of staff working in care roles 
in children’s homes. We recommend that the same should apply to the newly regulated (currently 
unregulated) settings. 
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Advocacy: NYAS would welcome a requirement for residential visiting advocacy in currently 
unregulated settings, particularly through an ‘active offer’ of independent advocacy support made 
directly to young people by advocates when they enter new homes. 
 

17. How often do you think providers and/or settings should be inspected? Please explain 
your answer, including if you think this inspection should be at provider level or individual-
setting level, as set out in the previous question. 

 
Regulation 44 visits, Ofsted inspections and other monitoring should be in line with current 
arrangements for residential children’s homes. Providers and settings should be inspected twice a 
year unless safeguarding and child protection concerns are raised. 
 
NYAS are also working to connect the Department for Education’s consultation with children and 
young people who have experienced or are currently experiencing unregulated accommodation. It is 
vital their voices are listened to and taken seriously. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 


