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This is NYAS’ submission to the Mental Health Act reform consultation in April 2021.  

 

NYAS (National Youth Advocacy Service) is a leading rights-based charity providing 

independent advocacy support and legal representation to care-experienced children and 

young people and vulnerable adults across England and Wales. We listen to what children 

and young people want, care about what they say and do everything we can to empower 

them to have a voice and be heard when important decisions are being made which affect 

their future. We influence and campaign to bring about positive changes and ensure 

children’s rights are upheld. As part of our work with care-experienced people, we also 

provide advocacy for children, young people and vulnerable adults who are in-patients in 

mental health settings. 

 

Consultation Questions  

 

Question 1: We propose embedding the principles in the MHA and the MHA code of 

practice. Where else would you like to see the principles applied to ensure that they 

have an impact and are embedded in everyday practice?  

 

NYAS agrees that the proposed principles should be embedded within the Mental Health Act 

and the Mental Health Act code of practise. It is imperative that we move towards a person-

centred system that prioritises patient autonomy, whilst ensuring they are treated with 

respect.  

 

However, though these principles have informed every aspect of the government’s approach 

to the white paper, we must seek clarity as to their direct applicability to children and young 

people. The white paper fails to give adequate attention to the needs of children and young 

people and the services, such as CAMHS, that they frequently come into contact with. 

Further, despite their unique and complex needs, it is disappointing to see no mention of 

looked after children within the white papers’ entirety. The guiding principles, although strong 

in their conviction, omit the input and experiences of this group. It is imperative that as the 

consultation progresses, young people are not an after-thought. A blanket approach to the 

Mental Health Act reform will only further disempower those it intends to support. 

 

After consultation, we would like to see these principles applied to all children’s homes, 

especially secure children’s homes, to ensure that these young people are treated with the 

dignity and respect that they deserve. NYAS supports the principles of inclusion, autonomy, 

and minimising blanket and restrictive practices. Too often, mental health support issues go 
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unrecognised within wider care environments. Like their adult counterparts, young people 

deserve to have their voices heard and their needs respected. These guiding principles have 

the potential to empower young people in all forms of care.  

 

Question 2: We want to change the detention criteria so that detention must provide a 

therapeutic benefit to the individual. Do you agree or disagree with this proposal?  

Strongly Agree / Agree / Disagree/ Not Sure  

 

Question 2a: Please give reasons for your answer.  

 

NYAS strongly agrees that the current detention criteria is insufficient, often leading to 

vulnerable people being unnecessarily and arbitrarily detained with little therapeutic benefit. 

We support the proposal to amend the detention criteria in Section 3 of the act and welcome 

the principle of therapeutic benefit.  

 

We also agree that the current wording of the act relating to lawful detention is too 

ambiguous and must be refined. There needs to be an objective framework for professionals 

to follow that dictates the necessity of detention. Without this, justification of detention 

becomes difficult due to subjectivity and biases that disenfranchise groups already over-

represented within these facilities. We understand the complexity of this area and the need 

for professional opinion in making that final decision, but this must be supported by clear 

criteria and evidence. This would require further guidance to be embedded within the Code 

of Practise relating to what constitutes ‘therapeutic benefit’. 

 

Appropriate care and treatment must be available to any individual who is detained. This 

relates to ensuring adequate specialist care and appropriate treatment plans, whist ensuring 

patient dignity.  

 

Question 3: We also want to change the detention criteria so that an individual is only 

detained if there is a substantial likelihood of significant harm to the health, safety or 

welfare of the person, or the safety of any other person. Do you agree or disagree with 

this change?  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 3a: Please give reasons for your answer. 

 

NYAS agrees that individuals should only be detained if there is a substantial likelihood of 

significant harm to the health, safety or welfare of the person, or the safety of any other 

person. This criterion must be as objective and clear as possible to ensure that no individual 

is arbitrarily detained. Placing emphasis on detention due to substantial likelihood of 

significant harm tightens the parameters, ensuring it is only actioned for therapeutic benefit 

and urgent intervention.  

 

Question 4: Do you agree or disagree with the proposed timetable for automatic 

referrals to the Mental Health Tribunal? (See Table 1 for details.) 

 

a. Patients on Section 3.  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 
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b. Patients on a community treatment order (CTO).  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

c. Patients subject to Part III.  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

d. Patients on conditional discharge. 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 4a: Please give reasons for your answer.  

 

NYAS agrees with the proposed timetable of reduction in automatic referral intervals to the 

Mental Health Tribunal for parts a, b and c.  The revised timeframe affords individuals the 

opportunity of regular review of care and treatment planning and progress, ensuring 

increased checks that the overarching principles of the MHA Code of Practice are met.  The 

current intervals between Tribunal meetings regularly add to the restrictive processes of 

being detained longer than necessary.  

 

In reference to patients on conditional discharge, NYAS disagrees with the proposal as the 

independent review recommended that automatic referrals should take place once every 12 

months for Part III patients. As such, this should also apply to those on conditional 

discharge.  

 

 

Question 5: We want to remove the automatic referral to a tribunal received by service 

users when their community treatment order is revoked. Do you agree or disagree 

with this proposal?  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 5a: Please give reasons for your answer.  

 

NYAS agrees with this proposal. It is fitting that the automatic referral to tribunal when a 

community treatment order is revoked is removed. 

   

 

Question 6: We want to give the Mental Health Tribunal more power to grant leave, 

transfers and community services. We propose that health and local authorities 

should be given 5 weeks to deliver on directions made by the Mental Health Tribunal. 

Do you agree or disagree that this is an appropriate amount of time? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 6a: Please give reasons for your answer.  

 

NYAS agrees with this proposal to give the Mental Health Tribunal more power to grant 

leave, transfers, and community services. We also support the proposition that health and 

local authorities should be given 5 weeks to deliver on directions made by the MTA. 

 

If it is in the patient’s best interests that they remain detained, there must be the power to 

determine whether their current setting represents the least restrictive option. The liberties of 

the patient should be at the heart of this decision. Where their current environment is no 
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longer beneficial to their care and treatment, other less restrictive options must be 

considered to ensure that they are still gaining therapeutic benefit. The patient must be 

involved in this decision though with their autonomy respected where possible.  

 

We understand that these powers would only apply for patients who are not subject to 

restriction orders.  

 

 

Question 7: Do you agree or disagree with the proposal to remove the role of the 

managers’ panel in reviewing a patient's case for discharge from detention or a 

community treatment order? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 7a: Please give reasons for your answer. 

 

NYAS agrees with the proposal to replace the role of the manager’s panel with increased 

opportunity of access to the Mental Health Tribunal.  This is regarded positively as Tribunal 

Hearings have greater powers to act in the patient’s best interest regarding discharge 

timescales and in challenge of responsible clinicians where necessary, in addition to the 

points outlined above in sections 5 and 6. 

 

 

Question 8: Do you have any other suggestions for what should be included in a 

person's advance choice document?  

 

We welcome the proposed route of travel for advance choice documents and the information 

contained within them. However, we believe it is essential that advance choice documents 

include an opt-out offer of independent advocacy.  

 

As a children’s rights and advocacy organisation, NYAS believes that all children, young 

people and vulnerable adults, receiving any tier of mental health support services, should 

have an active (opt-out) offer of independent advocacy services. This is an additional, but 

crucial, safeguard to guarantee their right to have their wishes and feelings taken into 

account in decisions made about them, help to navigate the system and their treatment 

options as well as ensuring accountability between services and service users. The advance 

choice document, although a solid foundation, must go further by incorporating this 

requirement. 

 

Further, as the proposal details that the requirement for advance choice documents will be 

legislated for, we see no reason why an opt-out offer of independent advocacy for all 

children and young people receiving any tier of mental health support services cannot be 

included in this process. This offer of advocacy should also be available to all young people 

throughout their transition from Child and Adolescent Mental Health Services (CAMHS) to 

Adult Mental Health Services or support in the community. 

 

Though the information included within the advance choice document is very 

comprehensive, we would like to see ‘names of those who should not be informed of their 

detention, care and treatment’. Many looked after children and care-experienced young 
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people have come from environments where it was deemed essential that the local authority 

take over corporate parenting responsibilities. This can often be due to neglect, abuse, 

exploitation and/or violence, and it is essential that sensitive information is not, by default, 

shared with a potential perpetrator who has acted against them. In these complex instances, 

it is vital that children and young people are given the option to say who they do not want 

informed of their detention, care and treatment. The child’s voice should be acknowledged 

and respected when it comes to who has access to this very personal information. 

 

In summary, the following should be considered for inclusion:  

• Offer of advocacy  

• Names of those who should not be informed of their detention, care and treatment 

• Visits home  

• Ethical choices/considerations  

• Arrangements for looking after home/pets etc 

• Traumatising experiences and triggers 

• Communication/language/interpretation requirements  

• Personal preferences e.g. comfort items and clothing. 

 

 

Question 9: Do you agree or disagree that the validity of an advance choice document 

should depend on whether the statements made in the document were made with 

capacity and apply to the treatment in question, as is the case under the Mental 

Capacity Act? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 9a: Please give reasons for your answer.  

 

NYAS agrees that the validity of advance choice documents should follow the approach of 

the Mental Capacity Act. However, the only way this can be achieved is by giving patients 

the necessary support to effectively make these decisions via an opt-out offer of 

independent advocacy.  

 

An independent advocate would ensure that a patient is fully informed of the decisions they 

are making, and the options available to them. As they are independent from the service, 

these advocates would be impartial in ensuring patients are aware of, and receive, the care 

and treatment they are entitled too in addition to their rights. Their independence would ease 

pressure on service resources and administration whilst being of great benefit to those who 

need them.  

 

In addition to this, with the Mental Health Act being amended in a ‘once-in-a-generation’ 

reform, attention must be given to how service users will be made aware of these changes 

and their rights in accordance with that. Should patients not be made aware, there is no way 

to guarantee informed consent. This would also allow cases to be brought against specific 

services or providers should a patient agree to something unaware of the full rights and 

options available to them. Unless services wish to take on this additional responsibility, an 

offer of independent advocacy appears to be the most suitable option in alignment with the 

wider reform’s principles.  
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Question 10: Do you have any other suggestions for what should be included in a 

person's care and treatment plans? 

 

It is essential that individuals are meaningfully engaged and consulted on in developing their 

Care and Treatment Plan. An offer of independent advocacy should be made available to 

those who lack the capacity to fully comprehend or engage with this process. Care and 

Treatment plans should also include:  

 

• Name of the Nominated Person and IMHA  

• Name of specific carers responsible for meeting the needs of the person (including 

staff who know the person well) and have an opportunity to develop relationships 

(this is especially relevant for those with autism or learning disabilities).  

• What steps have been taken to reduce stress and discomfort in in-patient settings.  

• Information on physical health needs.  

• Proposals for access to leave and the community.  

• Records of disagreements or differences of opinion.  

• What assessments have, or need, to take place.  

 

All care and treatment plans should be individualised to the patients, negating the need for 

specific measures for children and young people. Though specific measures will not be 

necessary should this route be taken, better access to advocacy support in the transition 

from CAMHS to adult mental health services is required. 

 

Question 11: Do you agree or disagree that patients with capacity who are refusing 

treatment should have the right to have their wishes respected even if the treatment is 

considered immediately necessary to alleviate serious suffering? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 11a: Please give reasons for your answer.  

 

NYAS agrees with this statement. Where the patient is deemed to possess mental capacity 

to make this decision, their views, wishes and feelings should always be respected. This is in 

line with the principle of choice and autonomy. 

 

Where mental capacity is lacking, the appropriate process of reviewing any advance choice 

documents, assessing their best interests, and including family and the advocate in the 

decision-making process, should be followed. 

 

Question 12: Do you agree or disagree that in addition to the power to require the 

Responsible Clinician to reconsider treatment decisions, the Mental Health Tribunal 

judge (sitting alone) should also be able to order that a specific treatment is not 

given?  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 12a: Please give reasons for your answer.  
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NYAS agrees with this statement, providing that it is based on being an additional safeguard 

of maintaining the best interests of the individual. We also support the notion that there 

should be a statutory right to request a change of Responsible Clinician in line with the 

principle of choice and autonomy. 

 

Question 13: Do you agree or disagree with the proposed additional powers of the 

nominated person? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 13a: Please give reasons for your answer.  

 

NYAS agrees with the proposed additional powers of the nominated person, provided 

children and young people are supported in making this decision. The current model of 

family and carer involvement is indeed outdated and insufficient. It forces vulnerable children 

and young people to have individuals involved in their care who may not be best suited, 

understanding, or appropriate. This will inevitably cause further distress and discomfort 

whilst potentially retraumatising and alienating them from service use. They should be given 

the opportunity to nominate a person who they trust and who, in turn, has their best interests 

at heart. The government should also consider if any other measures, such as legal aid 

entitlement, may be necessary to ensure the Nominated Person can best support the 

individual. 

 

An offer of opt-out independent advocacy would enable individuals – particularly children 

and young people – to nominate the best possible person for their circumstances. Due to the 

proposed additional powers of the nominated person, it is vital that patients are supported in 

making the right choice.  

 

Question 14: Do you agree or disagree that someone under the age of 16 should be 

able to choose a nominated person (including someone who does not have parental 

responsibility for them), where they have the ability to understand the decision 

(known as ‘Gillick competence’)?  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 14a: Please give reasons for your answer.  

 

NYAS strongly agrees with this proposal. We believe that all children and young people 

have the right to have their voices heard in decisions made about them, including when 

understanding and navigating mental health services. The children and young people that 

we work with often share with us that they feel powerless and voiceless when it comes to the 

decisions made about them. Article 12 of the United Nations Convention on the Rights of the 

Child states that children have the right to be listened to and taken seriously. As such, their 

thoughts and feelings should always be taken into account when it comes to their care and 

treatment wherever possible. Rather than silencing their right to be heard, Government 

should ask how we facilitate their input into the decisions made about their lives and futures. 

 

Gillick Competence is there to ensure that a child can fully consent and understand the 

decision that is being made. In accordance with this principle, children under 16 can already 

consent to medical treatments, for example, providing it can be proved beyond reasonable 
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doubt that they can understand what is being proposed. Following this line of thought, 

children under the age of 16 should remain entitled to choosing a nominated person 

providing it can be proved they fully understand. Not giving them this option only 

disenfranchises them and silences their voices.  

 

If there is concern about how this can be facilitated in a way that ensures consent and 

competence, an offer of advocacy to these children would mitigate many of these concerns. 

This offer reduces resourcing constraints on services, ensures the child’s voice is heard and 

respected and ensures Gillick Competence. It also means that a much larger number of 

children and young people would feel more confident in navigating the system and having 

their voices heard. 

 

 

Question 15: Do you agree with the proposed additional powers of Independent 

mental health advocates? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

 

Question 15a: Please give reasons for your answer.  

 

NYAS strongly agrees with the proposed additional powers of IMHAs to include support for 

individuals to engage with the planning of their care and treatment, including the proposed 

statutory Care and Treatment Plan and Advanced Choice Documents. We welcome the 

conclusion of the independent review which states that “the statutory definition of IMHA 

advocacy should be amended to cover advocacy around care planning and advance 

choice”. Advocates provide invaluable support in decision making processes and we fully 

support these proposals.  

 

Reforms to the Mental Health Act should enshrine the right to advocacy for all qualifying 

patients. This will legally oblige providers to notify relevant advocacy services as soon as a 

patient is admitted, facilitating contact with an advocate so they can fully explain the service. 

This will empower the patient to make an informed decision as to whether they wish to take 

this up. A model of opt-out advocacy should be embedded within the law, enabling prompt 

and universal advocacy support. This can also act as a safeguard for those who lack, or 

have fluctuating, capacity. 

 

We also fully support the independent reviews recommendation that “IMA services should be 

‘opt out’ for all who have a statutory right to it”. The review stated that “successive CQC 

reports and research evidence have found that patients who are in hospital voluntarily can 

be inadequately informed about their rights and status and subject to coercion to comply 

(with things like a ban on leaving hospital grounds, or taking medication) because of the 

threat of compulsory detention”. This is extremely worrying for children and young people 

where many are admitted as informal patients. In light of this, an offer of opt-out advocacy is 

not only important, it is vital.  

 

All patients detained under the Mental Health Act should have access to equal support in 

understanding their rights and voicing their views, wishes, and feelings in relation to their 

detention and care and treatment decisions. However, it is essential that the IMHA role does 



 9 

not become so specialised that it becomes difficult to recruit, thus inadvertently reducing the 

workforce. 

 

Question 16: Do you agree of disagree that advocacy services could be improved by: 

a. Enhanced Standards 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

b. Regulation  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

c. Enhanced Accreditation  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

d. None of the above, but by other means. 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 16a: Please give reasons for your answer.  

 

NYAS agrees that raised standards, regulation, and accreditation will be beneficial to the 

quality of service provision from Independent Mental Health Advocates.  However, this must 

be implemented in such a way as not to present new barriers to service provision. Whilst not 

legislated in the same way as IMHA services, the underpinning principles of generic and 

specialist advocacy services are very similar to that of the IMHA provision. In that vein, our 

above response to question 15, also applies here. 

 

  

Question 17: How should the legal framework define the dividing line between the 

Mental Health Act and the Mental Capacity Act so that patients may be made subject 

to the powers which most appropriately meet their circumstances?  

 

The proposal of a clearer dividing line in legislation between the two Acts, based on whether 

the individual objects to detention or treatment or not, is a positive move.  It creates a tiered 

system of implementing the least restrictive measures possible for individuals subject to 

mental health care and treatment powers.  It is the view of NYAS that this will enable our 

service users to exercise greater autonomy over their care and treatment options and 

encourage a more active involvement in the recovery plan, thus aiding swifter recovery. 

 

  

Question 18: Do you agree or disagree that the right to give advance consent to 

informal admission to a mental health hospital should be set out in the Mental Health 

Act (MHA) and the MHA code of practice to make clear the availability of this right to 

individuals? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

NYAS agrees with this proposal. The application of a model of advance consent which 

mirrors that used within healthcare is a proposal regarded favourably by NYAS.  It affords 

individuals the opportunity to make choices about potential mental health admission, care, 

and treatment when in possession of the mental capacity to do so. Though we regard this 

favourably, it is essential that care providers do not discount the importance of ongoing 

consent.  
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Consent cannot apply in perpetuity and all steps must be taken to ensure that, should an 

individual object to detention or withdraw their consent on any form of their care, their 

autonomy is respected and upheld. Appropriate safeguards and legal structures must be in 

place should an individual be deprived of their liberty or treated against their will.  

 

Question 18b: Are there any safeguards that should be put in place to ensure that an 

individual's advance consent to admission is appropriately followed? 

 

NYAS strongly believes that the best way to ensure an individual’s consent and wishes are 

respected is to commit to an active opt-out offer of advocacy. This is for both the protection 

of the individual’s rights and liberties, and the protection of the service provider. 

 

Advocates give individuals more control and autonomy over the decisions that will impact 

their lives whilst providing comprehensive support in making said decisions. It allows 

individuals to fully understand the options available to them and what it means for them 

specifically.  

 

Further, their independence protects service providers by ensuring that an individual has 

given informed consent separate to any steer from them. The individual’s decision has been 

independently supported, free from potential disputes surrounding bias. This can act as a 

buffer that protects services whilst reducing resource burdens on them.  

 

The most effective safeguard of rights that can be put in place is this active offer of 

advocacy.  

 

Question 19: We want to ensure that health professionals are able to temporarily hold 

individuals in A&E when they are in crisis and need a mental health assessment, but 

are trying to leave A&E. Do you think that the amendments to section 4B of the Mental 

Capacity Act achieve this objective, or should we also extend section 5 of the Mental 

Health Act (MHA)?  

a) rely on section 4B of the Mental Capacity Act only  

b) extend section 5 of the MHA so that it also applies A&E, accepting that section 

4B is still available and can be used where appropriate  

 

The changes to section 4B of the MCA appear to provide sufficient powers to temporarily 

hold individuals presenting with mental health crisis in A&E.  The proposal to extend section 

5 of the MHA runs the risk of unnecessarily increasing incidences of undue detainment when 

provision of mental health assessment already exists and can be improved upon via the 

proposed change to 4B of the MCA. 

 

 

Question 20: To speed up the transfer from prison or immigration removal centres 

(IRCs) to mental health inpatient settings, we want to introduce a 28-day time limit. Do 

any further safeguards need to be in place before we can implement a statutory time 

limit for secure transfers?  

Yes / No / Not Sure  

 

Question 20a: Please explain your answer. 
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The 28-day transfer limit is a proposal regarded positively which it is anticipated will better 

ensure that those who have committed a criminal offence or are subject to immigration 

removal powers have equal access to mental health care and treatment as civil patients. 

 

NYAS supports the measures being considered of safeguards first being put in place to 

avoid the unintended outcome of the statutory time limit adversely affecting consideration of 

the most suitable mental health care and treatment facility for each individual.  

 

 

Question 21: We want to establish a new designated role for a person to manage the 

process of transferring people from prison or an immigration removal centre (IRC) to 

hospital when they require inpatient treatment for their mental health.  

 

Which of the following options do you think is the most effective approach to 

achieving this? 

a) expanding the existing approved mental health professional (AMHP) role in the 

community so that they are also responsible for managing prison/IRC transfers  

b) creating a new role within NHS England and Improvement (NHSEI) or across 

NHSEI and Her Majesty’s Prison and Probation Service to manage the prison/ 

IRC transfer process  

c) an alternative approach (please specify) 

 

NYAS does not have direct experience of delivery of such provision and therefore we defer 

to our Approved Mental Health Professional colleagues to respond. 

 

Question 22: Conditionally discharged patients are generally supervised in the 

community by a psychiatrist and a social supervisor. How do you think that the role of 

social supervisor could be strengthened?  

 

NYAS does not have direct experience of delivery of such provision and therefore we defer 

to our Approved Mental Health Professional colleagues to respond. 

 

 

Question 23: For restricted patients who are no longer therapeutically benefiting from 

detention in hospital, but whose risk could only be managed safely in the community 

with continuous supervision, we think it should be possible to discharge these 

patients into the community with conditions that amount to a deprivation of liberty.  

 

Do you agree or disagree that this is the best way of enabling these patients to move 

from hospital into the community?  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

Question 23a: Please give reasons for your answer.  

 

If you agree, please give reasons for your answer (up to 500 words).  
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NYAS agrees that where detention is no longer therapeutic, patients should be supported in 

transitioning back into the wider local community. To keep patients detained when it is no 

longer in their best interests is deeply damaging and risks institutionalising vulnerable 

individuals to this form of living. In the case of Secure Children’s Homes, it is essential that 

children only remain in this environment should it be absolutely necessary. These children 

are particularly vulnerable and require a specialist level of care. However, the aim should 

always be to protect them from harm and provide the tools and care that will enable them to 

transition out of these homes. This would require further continuous supervision and support 

when transitioning back into the community – be this a care placement or semi-independent 

living – to ensure that they are not abandoned and forgotten. This may only be achieved with 

conditions that amount to a deprivation of liberty, but these should be as least invasive and 

restrictive as possible whilst maintaining safeguarding and protection.  

 

It is imperative to the continued good mental health and wellbeing of individuals that when 

transferred to DoLS/LPS, access to a paid relevant person’s representative (RPR) is a 

universal service offer where a nominated person cannot be identified. RPRs are usually an 

advocate but are not the same advocate providing support in relation to mental health care 

and detention, to prevent potential conflict of interest.  

 

Question 23b: We propose that a 'supervised discharge' order for this group of 

patients would be subject to annual tribunal review. Do you agree or disagree with the 

proposed safeguard? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

 

Question 23c: Beyond this, what further safeguards do you think are required? 

 

As a children’s rights and advocacy organisation, NYAS believes that all children and young 

people receiving any tier of mental health support services should have an active (opt-out) 

offer of independent advocacy services. This is an additional, but crucial, safeguard to 

guarantee their right to have their wishes and feelings taken into account in decisions made 

about them, help to navigate the system and their treatment options as well as ensuring 

accountability between services and service users. 

 

Question 24: Do you agree or disagree that the proposal that recommendations of a 

care and treatment review (CTR) for a detained adult or of a care, education and 

treatment review (CETR) for a detained child should be formally incorporated into a 

care and treatment plan and responsible clinicians required to explain if 

recommendations aren't taken forward, will achieve the intended increase compliance 

with recommendations of a CETR?  

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

NYAS agrees with the proposals to put care and treatment reviews, on a statutory footing. 

When those with a learning disability or autism are subject to detention, the priority should 

always be providing the relevant support than can progress them towards discharge. Though 

CTR’s and CETR’s are effective in reducing hospital admissions when undertaken correctly, 

this model needs to prioritise the patient and their best interests rather than seeing it as an 

efficiency and resourcing measure.  
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Identifying the care need of a patient and providing recommendations on how barriers to 

their progress can be overcome is a strong step in the right direction but only if the 

recommendations can be applied and adopted in the patient’s best interest. This rests on 

staff and resource capacity where there is a risk that, if a patient’s recommendations cannot 

be adopted, they may face detention for longer periods than necessary.  

 

When it comes to detained children, the utmost priority should be transitioning them back 

into community life and ensuring their support needs are met to give them the best possible 

chance at life. This principle relies on increased compliance with the recommendations of 

CETRs. Accountability here is essential.  

 

Question 25: We propose to create a new duty on local commissioners (NHS and local 

government) to ensure adequacy of supply of community services for people with a 

learning disability and autistic people. Do you agree or disagree with this? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

NYAS agrees with this proposal. It has been long noted that progress made via inpatient 

care and treatment plans and intervention often end abruptly upon release into the 

community or are significantly lacking.  Improving the community services offer for people 

with a learning disability and those with autism prevents avoidable deterioration of mental 

health and the risk of detention. 

 

Question 26: We propose to supplement this with a further duty on commissioners 

that every local area should understand and monitor the risk of crisis at an individual-

level for people with a learning disability and autistic people in the local population 

through the creation of a local ‘at risk’ or ‘support’ register. Do you agree or disagree 

with this? 

Strongly Agree / Agree / Disagree / Strongly Disagree / Not Sure 

 

NYAS disagrees with this statement. It presents a potential for discriminatory practice to 

assume that those with learning difficulties or autism are ‘at risk’ by default. Individuals may 

have a sufficient support network around them and, as such, will not be at risk. This is further 

emphasised with those that are high functioning. Having developed coping mechanisms of 

their own to support with how they address their day to day needs and interactions, these 

individuals will also not be at risk. The creation of an at-risk register may harm or inhibit the 

very demographic it aims to uplift.  

 

Should this, or a similar, model go ahead, it must be used to understand population needs; 

feeding into immediate, medium, and long-term plans to enhance community-based 

capability and capacity.  

 

Question 27: What can be done to overcome any challenges around the use of pooled 

budgets and reporting on spend on services for people with a learning disability and 

autistic people?  

 

NYAS does not have expertise in this area and defer to our community service colleagues. 
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Question 28: How could the Care Quality Commission support the quality (including 

safety) of care by extending its monitoring powers?  

 

In most cases the CQC do a good job of identifying and highlighting areas of concern which 

advocacy services can easily contribute toward by championing necessary change and 

being informed in critical friend review of care and treatment services received by patients.  

However, a welcome extension of CQC monitoring would be a more robust system of 

reviewing, identifying, and suggesting remedial approach of the inequalities faced by people 

from ethnic minority backgrounds within care and treatment settings. 

 

Question 29: In the impact assessment we have estimated likely costs and benefits of 

implementing the proposed changes to the act. We would be grateful for any further 

data or evidence that you think would assist the departments in improving the 

methods used and the resulting estimates.  

i. We are interested in receiving numerical data, national and local 

analysis, case studies or qualitative accounts, etc that might 

inform what effect the proposals would have on the following:  

ii. different professional groups, in particular:  

1. how the proposals may affect the current workloads for 

clinical and non-clinical staff, independent mental health 

advocates, approved mental health professionals, Mental 

Health Tribunals, SOADs etc 

2. whether the proposals are likely to have any other effects 

on specific interested groups that have not currently been 

considered  

iii. different professional groups, in particular:  

1. service users, their families and friends, in particular:  

a. how the proposal may affect health outcomes  

b. ability to return to work or effects on any other 

daily activity 

c. whether the proposals are likely to have any other 

effects on specific interested groups that have not 

currently been considered  

d. any other impacts on the health and social care 

system and the justice system more broadly. 

e. Please provide information (up to 500 words).  

iv. Alternatively, please email your response to 

mhaconsultation2021@dhsc.gov.uk and include what question 

you are responding to and your organisation (if appropriate). 

 

NYAS service users detained under the Mental Health Act were approached for their views 

on the proposed reforms and how they may be affected.  Here are some of the views 

shared: 

 

“At times professionals looking after us do not listen to our views. Especially with regards to 

prescribed medication. Changes are not explained and our views on which ones help the 

most are dismissed.” 
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Patients expressed agreement that the manager’s hearings should be replaced as they felt 

that manager’s panels were always the same individuals.  This meant that no “fresh eyes” 

looked at individual cases.  Patients felt that no one had ever had their status changed or 

been discharged by a Managers Hearing but did following Tribunal Hearings when the panel 

was rarely the same individuals. 

 

Patients strongly agreed that they should have greater choice in appointment of a nominated 

person, that may or may not be a nearest relative, to support them with care decisions.  

Some expressed that they did not get on with parents and other direct relatives, or felt that 

their families had hidden/alternative agendas than their best interests.  Others expressed 

feeling that friends and partners would be in a better position to support them and make 

decisions when they are unwell. 


